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OPINION
|. Background

Sherry Ramsey, adetectivewith the Sullivan County Sheriff’s Department, testified that she
was temporarily assigned to the Second Judicial District Drug Task Forcein 2001. On October 29,
2001, Detective Ramsey said that Ginger Wilson, a confidential informant, made a series of
telephone calls with Detective Ramsey’s cell phone and arranged to buy some cocaine. Ms.
Wilson's contact directed her to meet him on a street corner near a Salvation Army store. Ms.
Wilsonwas searched and provided with $300 which had been photocopied. Detective Ramsey drove
Ms. Wilson to the designated area and parked at 209 East Wynola Avenue where two African-
American men were standing in the front yard. Ms. Wilson got out of the car and walked to the
street corner. One of the men, whom Detective Ramsey identified as Defendant, met Ms. Wilson
at the street corner. Ms. Wilson handed Defendant the money, and an exchange occurred although
Detective Ramsey could not see from her location exactly what had been exchanged. Ms. Wilson
returned to Detective Ramsey’ s car and handed her abaggie containing awhite powdery substance.

On October 31, 2001, Ms. Wilson placed another tel ephone call to her contactsand wastold
to meet the seller at the same location. Detective Ramsey said that Ms. Wilson was outfitted with
awire transmitter for this transaction, and a police surveillance vehicle videotaped the transaction
from anearby parking lot. Ms. Wilson was again searched and given $300 to make the purchase.
Detective Ramsey identified Defendant as the man who met Ms. Wilson on the designated street
corner. Ms. Wilson handed the money to Defendant, and Defendant gave Ms. Wilson a baggie
containing awhite powdery substance.

On cross-examination, Detective Ramsey said that shewas awarethat Ms. Wilson agreed to
assist the police because of an outstanding pleanegotiation for prior charges. Atthetimeof thetrial,
Ms. Wilson was in a nursing home in a coma as a result of an automobile accident. Detective
Ramsey acknowledged that several people were under investigation at the time Ms. Wilson made
her drug purchases. Detective Ramsey admitted that she had not met Defendant prior to the
transaction. She had seen Defendant’ sdriver’slicense photograph but did not have the photograph
with her on either day. Detective Ramsey said that someone named “Jay” directed Ms. Wilson to
gotothestreet corner near East WynolaAvenueon October 29, 2001, and that Ms. Wilsonidentified
“Jay” to Detective Ramsey when they first arrived at the location. Detective Ramsey said that she
did not know to whom Ms. Wilson spoke on the cell phone when she arranged the buy on October
31, 2001, but Ms. Wilson identified Defendant as the person who sold her the drugs on the street
corner that day. On redirect, Detective Ramsey said she was personally acquainted with Robert Jay
Sullivan.

Deputy Richard M cCann, with the Sullivan County Sheriff’ sDepartment, operated thevideo
equipment which filmed the transaction between Ms. Wilson and Defendant on October 31, 2001.
He identified Defendant as the person who met with Ms. Wilson on that occasion.



Agent Brian Bishop with the Kingsport Police Department served as Director of the Second
Judicial District Drug Task Force. He testified that a dark colored Chevrolet Caprice was parked
inalot closeto 209 East Wynola Avenue on both October 29 and October 31, 2001. Agent Bishop
said that the car wasregistered to Lionel R. Lindsey, which was Defendant’ s name, and he had seen
Defendant drive the car prior to the transactions. Defendant left in the vehicle afew minutes after
the October 29, 2001, transaction was completed.

Denise Buckner, a forensic scientist with the Tennessee Bureau of Investigation (T.B.1.),
testified that the substance obtained by Ms. Wilson on October 29, 2001, was cocaine base and
weighed 2.4 grams. The substance bought by Ms. Wilson on October 31, 2001, was also cocaine
base and weighed 2.2 grams.

Jack White, the GISManager for the City of Kingsport, isresponsiblefor thecity’ scomputer
mapping needs. Based on the aerial photograph of the location of the drug buy, Mr. White testified
that the intersection of Boone Street and East Wynola Avenue was approximately 480 feet from the
New Horizon Alternative School.

II. Challengesto theIndictment

A hearingwasheld out of the presence of thejury midway through Detective Ramsey’ sdirect
examination, during which Defendant moved to dismiss the indictment pursuant to Rule 12(b)(2)
of the Tennessee Rulesof Crimina Procedure. Defendant argued that theindictment failedto charge
an offense that is cognizable in Tennessee.

Defendant was on trial on the charges contained in Counts 31 and 32 of the indictment.
Count 31 of theindictment stated in pertinent part that Defendant on or about October 29, 2001, “did
unlawfully, feloniously and knowingly sell and, or deliver point five (.5) grams or more of a
substance containing Cocaine, a Schedule Il Controlled Substance, within onethousand feet (1000')
of thereal property comprising apublic secondary school, to wit: New Horizons Alternative School,
contrary to T.C.A. 8 39-17-417 and T.C.A. § 39-17-432, aClass A felony.”

Count 32 of the indictment stated in pertinent part that Defendant on or about October 31,
2001, “did unlawfully, feloniously and knowingly sell and, or deliver point five (.5) grams or more
of a substance containing Cocaine, a Schedule Il Controlled Substance, within one thousand feet
(1000 of therea property comprising apublic secondary school, to wit: New Horizons Alternative
School, contrary to T.C.A. 8§ 39-17-417 and T.C.A. § 39-17-432, aClass A felony.”

Defendant argued that “selling and delivering” a controlled substance is not arecognizable
offense under Tennessee Code Annotated section 39-17-417, and an indictment’ s failure to charge
an offense may be recognized by thetrial court at any time during the pendency of the proceedings.
SeeTenn. R. Crim. P. 12(b)(2). After alengthy hearing, thetrial court found that the indictment, as
worded, clearly charged Defendant with statutory offenses but impermissibly charged two offenses
within a single count; that is, the offense of selling a controlled substance and the offense of
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delivering acontrolled substance. Thetria court found that Defendant had waived his objection to
the defect in the indictment by not raising the issue beforetrial. Seeid. Thetria court recognized
that jeopardy had attached in Defendant’ scase. Thetrial court, however, granted the State’ s motion
to amend theindictment without Defendant’ sconsent to del etethewords* and, or deliver” fromeach
count of the indictment.

In his appeal, Defendant contendsfirst that thetrial court erred in not granting hismotion to
dismiss the indictment, and, if not error, that the trial court impermissibly permitted the State to
amend the indictment without Defendant’ s consent after jeopardy had attached.

A. Failureto Grant Defendant’ s Motion to Dismiss

An accused is constitutionally guaranteed the right to be informed of the nature and cause
of the accusation. U.S. Const. amend. 6, 14; Tenn. Const. art. |, 8 9; see Wyatt v. Sate, 24 SW.3d
319, 324 (Tenn. 2000). Our courts have interpreted this constitutional mandate to require an
indictment to “ 1) provide notice to the accused of the offense charged; 2) provide the court with an
adequate ground upon which a proper judgment may be entered; and 3) provide the defendant with
protection against double jeopardy.” Wyatt, 24 SW.3d at 324 (citations omitted). Further, an
indictment is statutorily required to “ state the facts constituting the offense in ordinary and concise
language, without prolixity or repetition, in such a manner as to enable a person of common
understanding to know what is intended, and with that degree of certainty which will enable the
court, on conviction, to pronounce the proper judgment.” Tenn. Code Ann. § 40-13-202. The
guestion of the validity of an indictment isone of law and, as such, our review isde novo. Satev.
Hill, 954 SW.2d 725, 727 (Tenn.1997).

Itisan offensein Tennesseeto knowingly “ deliver acontrolled substance,” Tenn. Code Ann.
840-17-417(a)(2), and itisan offense to knowingly “sell acontrolled substance,” Tenn. Code Ann.
8 40-17-417(a)(3). The Sentencing Commission Comments make it clear that the offense of
“selling” and the offense of “deivering” a controlled substance are two separate offenses in
Tennessee. |1d. §40-17-417, Sentencing Commission Comments. Generdly, itisimpermissibleto
charge two distinct offenses in a single count of an indictment. State v. Angela E. Isabell, No.
M2002-00584-CCA-R3-CD, 2003 WL 21486982, *3 (Tenn. Crim. App., a Nashville, June 27,
2003), no perm. to app. filed (citing Sate v. Jefferson, 529 SW.2d 674, 678 (Tenn. 1975)); seealso
Tenn. R. Crim. P. 8 (Two or more offenses may or shall, as pertinent to the circumstances of the
offenses, bejoined in an indictment “with each offense stated in a separate count.”) In other words,
“al crimes arising from the same incident that are not lesser included offenses of another crime
charged in the indictment must be charged in separate counts.” Satev. Gilliam, 901 S.W.2d 385,
389 (Tenn. Crim. App. 1995) (citing King v. Sate, 717 SW.2d 306, 307-08 (Tenn. Crim. App.
1986)).

This Court has previously found indictments similar to Defendant’s which combine the

offenses of selling and delivery of a controlled substance in a single count to be impermissibly
duplicitous. See Isabell, 2002 WL 21486982, at * 3 (Count of indictment charging the defendant
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with the “sale or delivery of a controlled substance” impermissibly charged two separate offenses
inasinglecount); Satev. Pap Jones, No. 02C01-0201-CC-00002, 1993 WL 30624, * 2 (Tenn. Crim.
App., at Jackson, Feb. 10, 1993), perm. to app. denied (Tenn. June 1, 1993) (Single count of
indictment charging Defendant with selling or delivering a controlled substance wasimpermissibly
duplicitous).

“In reference to objections alleging failure to state an offense, the rationale is that if the
indictment fails to include an essential element of the offense, no crime is charged and, therefore,
no offense is before the court.” Sate v. Nixon, 977 SW.2d 119, 121 (Tenn. Crim. App. 1997)
(citing Sate v. Perkinson, 867 SW.2d 1, 5-6 (Tenn. Crim. App. 1992)). Defendant argues that,
unlike the Isabell and Jones indictments, the use of the words “and, or” in hisindictment, instead
of merely “or,” results in the failure to charge an offense as contemplated in Rule 12(b)(2) of the
Tennessee Rules of Criminal Procedure.

We do not, however, place the same significance on the inclusion of the word “and” in
Defendant’s indictment as Defendant does. Defendant argues that Tennessee Code Annotated
section 39-17-417 does not make it an offense in Tennessee to “sell and deliver” a controlled
substance. Whether onereads Defendant’ sindictment ascharging himwith “sellingand delivering,”
or “selling or delivering” cocaine, two separate, statutorily recognized offenses are charged. The
language of each count alleges the essential elements of both the offense of selling a controlled
substanceand the offense of deliveringacontrolled substance. Compare Tenn. Code Ann. 88 39-17-
417(a)(2) with 8 39-17-417(a)(3); see Satev. Tate, 912 SW.2d 785, 789 (Tenn. Crim. App. 1995)
(citations omitted) (“Asagenera rule, it issufficient to state the offense charged in the words of the
statute, or words which are equivalent to the words contained in the statute.”) Theindictment in the
casesubjudicefully informs Defendant of the essential el ementsof the charged offenses. SeeNixon,
977 SW.2d at 121 (citing State v. Marshall, 870 S\W.2d 532, 537 (Tenn. Crim. App. 1993)).

Based on our review, we agree with the trial court’ s finding that Count 31 and Count 32 of
Defendant’ sindictment are defective because each count chargestwo separate and distinct offenses.
Thedefectsin Defendant’ sindictment thusfall into the category of “ defenses and objections’ which
arewaived if not raised prior to trial, unlessthetrial court “for cause shown” grantsrelief from the
waiver. Tenn. R. Crim. P. 12(b)(2) and (f). In this case, defense counsel candidly acknowledged
that he was aware that Counts 31 and 32 of Defendant’ sindictment posed an “Isabell problem” and
chose not to raise his objections before jeopardy attached. Based on our review, we conclude that
thetrial court did not err in denying Defendant’ s motion to dismiss the indictments.

B. Amendment of the Indictment
Rule 7(b) of the Tennessee Rules of Crimina Procedure provides that:

[a]n indictment, presentment or information may be amended in all cases with the
consent of thedefendant. If no additional or different offenseisthereby charged and



no substantial rights of the defendant are thereby prejudiced, the court may permit an
amendment without the defendant’ s consent before jeopardy attaches.

Jeopardy had clearly attached in the case sub judice when Defendant filed his motion to
dismiss, and Rule 7(b) does not alow an amendment to the indictment after jeopardy attaches,
without the defendant’s consent. Tenn. R. Crim. P. 7(b); see State v. Todd, 654 S.W.2d 379, 382
(Tenn. 1983) (It iswell settled that jeopardy attaches in ajury case after the jury isimpaneled and
sworn). Thus, thetrial court erred in allowing the State to amend theindictment to del ete the phrase
“and, or deliver” from Count 31 and Count 32.

C. Harmless Error Analysis

Thetrial court acknowledged the dilemmathat, without some sort of action, the offenses as
charged in Counts 31 and 32 could not be submitted to the jury under the analysisin Isabell. In
Isabell, the State argued during closing argument that the defendant was guilty of “the sale or
delivery” of the controlled substances. Isabell, 2003 WL 21486982, at * 4. Thetrial court instructed
the jury that it must find that the defendant “sold or delivered” the controlled substances beyond a
reasonable doubt, and the verdict form reflected that the jury found the defendant “ Guilty of Sale or
Delivery.” 1d. Noting that the constitutional right to ajury tria “‘ necessarily includes the right to
a unanimous jury verdict before a conviction of a criminal offense may be imposed,’” the court
reversed the defendant’ s conviction due to the lack of unanimity in the verdict. 1d. (quoting State
v. Lemacks, 996 S.W.2d 166, 169 (Tenn. 1999)).

Although thisanalysis does not support an amendment to the indictment in contravention of
Rule 7(b), it isrelevant in determining whether the error was harmless beyond a reasonabl e doubt.
See Sate v. Carter, 121 SW.3d 579, 587 n.5 (Tenn. 2003) (Although the trial court erred “in
allowing the prosecution to amend this count of the defendant’ s indictment after the close of proof
and over the defendant’s objection, . . . because we find that the indictment was sufficient prior to
its amendment and no new or different offense was charged, the error was harmless.)

Relying on Stirone v. United Sates, 361 U.S. 212, 80 S. Ct. 270, 4 L. Ed. 2d 252 (1960),
Defendant argues that the amendment to the indictment deprived him of hisright to be indicted by
the grand jury. In Stirone, a variance in the proof offered at trial served as a constructive and
impermissible amendment of theindictment. The defendant was charged under the Hobbs Act with
unlawful interference with theimportation of sand and other material sinto Pennsylvaniafrom other
states. The government also introduced evidence at trial, however, of unlawful interference with
steel shipments from Pennsylvaniainto other states. Thetrial court charged the jury that, asto the
interstate commerce element of the offense, the jury could rely upon either the importation of sand
or the exportation of steel. Id. at 214, 80 S. Ct. at 272.

The Supreme Court held that “ after an indictment has been returned its charges may not be

broadened through amendment except by the grand jury itself.” 1d. at 216, 80 S. Ct. at 272 (citing
ExparteBain, 121 U.S. 1,7 S. Ct. 781, 30 L. Ed. 849 (1887)). To do otherwisewould destroy “the
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defendant’ s substantial right to be tried only on charges presented in an indictment returned by a
grand jury. Deprivation of such abasic right isfar too serious to be treated as nothing more than a
variance and then dismissed as harmless error.” 1d. at 217,80 S. Ct. at 273.

The Supreme Court, however, later emphasized that Stirone stands for the proposition that
anindictment may not be amended “ by broadening the possi blebasesfor conviction fromthat which
appearsin theindictment.” United Statesv. Miller, 471 U.S. 130, 138, 105 S. Ct. 1811, 1816, 85
L. Ed. 2d 99 (1985)(emphasisin original). The Supreme Court expressly overruled Ex parte Bain
in Miller to the extent that Bain could be read to hold that “anarrowing of an indictment constitutes
an ‘amendment’ that renders the indictment void.” The court stated that “where an indictment
charges several offenses, or the commission of one offensein severa ways, the withdrawal fromthe
jury’s consideration of one offense or one alleged method of committing it does not constitute a
forbidden amendment of the indictment.” 1d. at 145, S. Ct. at 1819-20 (citing Salinger v. United
Sates, 272 U.S. 542, 548-49, 47 S. Ct. 173, 174-75, 71 L. Ed. 398 (1926)).

Counts 31 and 32 of the indictment charged Defendant with “knowingly sell[ing] and, or
deliver[ing]” a controlled substance. Defendant argues that because of the use of both the
conjunctive and the digunctive in describing the charged offenses, there is no way to tell whether
thegrand jury indicted him on the sale offense, or the delivery offense, or both. Thatis, itispossible
that the grand jury was unwilling to indict him on the sale offense but found probable cause for the
delivery offense. Thisargument was presented and rejected in Miller. In Miller, the defendant was
indicted on two offenses but the proof at trial pertained only to the offense of lying to hisinsurance
company about the value of hisstolen property. The State moved to strikethefirst charged offense
from theindictment. The defendant objected to the proposed amendment, and, unlike the case sub
judice, the entire indictment was submitted to the jury. Thejury returned a guilty verdict asto the
second charge, and the defendant appealed, aleging afatal variance between the proof at trial and
“the scheme alleged in the indictment.” Miller, 471 U.S. at 131-34, 105 S. Ct. at 1813-14.
Defendant argued that his Fifth Amendment right to be tried only upon a grand jury indictment had
been violated because therewas no way of knowing whether thejury would haveindicted Defendant
only on the more narrow offense. 1d., 471 U.S. at 134-35; 105 S. Ct. at 1814. Asnoted above, the
Supreme Court rglected Defendant’s argument, concluding that removal of one of the charged
offenses from the jury does not operate as an impermissible amendment to the indictment. Id. at
145, 105 S. Ct. at 1819-20; See also Salinger, 272 U.S. at 549, 47 S. Ct. at 175 (Removal of all
counts but one from the jury did not add anything to the indictment that was not charged and “was
not even remotely an infraction” of the constitutional guarantee of indictment by the grand jury.)

In Pap Jones, the defendant, prior to trial and prior to the attachment of jeopardy, filed a
motion to dismiss the indictment which charged the defendant with the sale or delivery of a
controlled substance. Thetrial court allowed the State to amend theindictment to del etethat portion
of theindictment related to the delivery of cocaine and denied the defendant’ s motion to dismiss. A
panel of this Court concluded that the deletion of the words “or delivery” from the indictment did
not result in the charge of anew or additional offense. Jones, 1993 WL 30624, at * 2.



Although jeopardy had attached in theinstant case, the del etion of thewords* and, or deliver”
did not result in the charge of anew or different offense. Carter, 121 SW.3d at 588 n.5; Jones, 1993
WL 30624, at *2. Defendant was clearly provided with ample notice of the offense charged,
including the facts constituting the offense, the name of the defendant, the date of the alleged
offense, the amount and type of substance sold, and the statute violated. See Carter, 121 SW.3d at
588.

Based on the foregoing, we conclude that the trial court erred in permitting the State to
amend the indictment after jeopardy attached to delete the words “and, or deliver,” but find such
error to be harmless beyond a reasonable doubt. Defendant is not entitled to relief on thisissue.

[11. Motion for Mistrial

At trial, Defendant presented atheory of defense based on identity. As part of his pre-tria
investigation, defense counsel was informed that another suspect identified by Sergeant Ramsey as
a participant in an unrelated drug buy was actually incarcerated at the time of the transaction.
Accordingto aletter received from Sergeant Lori Delpwith the Sullivan County jail, Robert Gill was
incarcerated in their facility from November 30, 2001, until hewastransferred to Brushy Mountain
State Penitentiary on January 29, 2003. Relying on this information, defense counsel posed the
following questions to Detective Ramsey during cross-examination:

DEFENSE COUNSEL: And as part of your investigation in this case, not this
particular case but the broader investigation you made
amistake in one situation, didn’t you?

DETECTIVE RAMSEY: How?

DEFENSE COUNSEL.: A mistake regarding the identification of someone
who sold drugs during the course [of] an undercover
operation.

DETECTIVE RAMSEY': In reference to which?

DEFENSE COUNSEL : January 26th, 2002. Do you recall?

DETECTIVE RAMSEY': No, | don't.

DEFENSE COUNSEL: Do you recall being involved in an investigation on
January 26th, 2002 with Ginger Wilson where the
subject was someone by the name of Robert Gill the
Fourth [sic], went by the name of Beezo?

DETECTIVE RAMSEY': | don’t know which one you' re talking about.
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DEFENSE COUNSEL:

DETECTIVE RAMSEY:

DEFENSE COUNSEL.:

DETECTIVE RAMSEY:

DEFENSE COUNSEL:

DETECTIVE RAMSEY:

DEFENSE COUNSEL.:

DETECTIVE RAMSEY:

DEFENSE COUNSEL.:

DETECTIVE RAMSEY:

DEFENSE COUNSEL.:

During the trial, defense counsel learned that the information concerning Mr. Gill's
confinement was incorrect, and that Mr. Gill, in fact, was not incarcerated on January 26, 2002.
Defendant moved for amistrial. Thetrial court found, and defense counsel conceded, that therewas
no evidence that Sergeant Delp intentionally misled defense counsel. Furthermore, the tria court
found that there was no manifest necessity, under the facts presented, to grant Defendant’s motion
for a mistria. The State and Defendant, through defense counsel, entered into an agreed upon

What I’m handing to you Detective Ramsey is a report
which | believeyou prepared following an undercover

operation that was done on January 26th, 2002 . . . .

And do you now recall that you were involved in a
transaction involving a person known as Beezo?

Yes.

Okay . . . was it in fact that you identified Robert
Beezo Gill asone of the persons. . . involved in that
drug transaction on January 26th, 2002?

Beezo was one of them, yes.

And Beezo's name is mentioned quite a bit in your
report, right?

Yes.

Y ou do know, don’'t you Detective Ramsey, that on
January 26th, 2002 Robert Gill wasincarceratedinthe
Sullivan County jail.

| don’t know that, no.

Y ou don’t know that?

Huh-uh (negative).

No further questions, Y our Honor.

stipulation which was read to the jury as follows:



The parties have stipulated that prior to thetrial of this casethe records custodian for
the Sullivan Countyjail advised counsel for [ Defendant] inwriting that Robert Beezo
Gill the Fourth [sic] was continuously incarcerated at the Sullivan County jail from
November 30th, 2001, until January 29th, 2003. During this trial, the District
Attorney Genera’s office was also provided with this same information by the
Sullivan County jail records custodian; however, further investigation of court
records has established that theinformation provided to counsel for [Defendant] and
the District Attorney Genera’s Office by the records custodian of the Sullivan
County jail wasincorrect and that in fact Robert Beezo Gill the Fourth [sic] was not
incarcerated at the Sullivan County jail between December 4th, 2001, and April 24th,
2002.

Defendant arguesin hisappeal that thetria court erred in not declaring amistrial asaresult
of theincorrect information provided by the Sullivan County jail prior totrial. Defendant contends
that employees of a governmental agency “should be held to a higher standard than a mere lay
witness, and that when they provide information to defense counsel during an investigation of a
criminal matter, defense counsel should beentitled torely onsuchinformationin preparingadefense
and cross-examination of the State’ s witnesses.”

Thedecision of whether or not to grant amistrial restswithin the sound discretion of thetrial
court and should not be disturbed on appeal absent aclear showing of abuse. Statev. Robinson, 146
S.\W.3d 469, 494 (Tenn. 2004). “A mistrial should be declared only upon a showing of manifest
necessity” such that “*amiscarriage of justicewould result’” if thetrial wereto continue. 1d. (citing
Satev. Saylor, 117 S.W.3d 239, 250-51 (Tenn. 2003)) (quoting State v. Land, 34 SW.3d 516, 527
(Tenn. Crim. App. 2000)). The burden of showing the necessity of a mistrial is upon the party
seeking themistrial. Land, 34 S\W.3d at 527 (citing State v. Williams, 929 S.W.2d 385, 388 (Tenn.
Crim. App. 1996)).

Thereisno indication in this case, and Defendant does not otherwise suggest, that Sergeant
Delpintentionally provided defense counsel with falseinformation. Nor does Defendant suggest that
theinaccuraciesin Sergeant Delp’ sletter violated any of hisconstitutional rights. Defendant’ smain
concern at trial was whether or not the State would capitalize on the mistake during closing
argument. Although Detective Ramsey was the State’ s main witness against Defendant, Deputy
McCann also identified Defendant as the perpetrator, and there was a videotape of the transaction
on October 31, 2001.

“The purpose for declaring amistrial isto correct damage doneto thejudicial process when
some event has occurred which precludes an impartial verdict.” Williams, 929 SW.2d at 388.
Based on our review and the curative steps undertaken by the parties, we cannot conclude that the
initially incorrect information from the Sullivan County jail risesto the level of prejudice resulting
in a“manifest necessity” for amistrial. Defendant is not entitled to relief on thisissue.
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V. Sufficiency of the Evidence

Defendant argues that the evidence was insufficient to prove hisidentity as the perpetrator
of the offenses beyond a reasonabl e doubt.

When adefendant challengesthe sufficiency of the convicting evidence, we must review the
evidence in alight most favorable to the prosecution in determining whether arational trier of fact
could have found all the essential elements of the crime beyond a reasonable doubt. Jackson v.
Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560 (1979). Once ajury finds a
defendant guilty, his or her presumption of innocence is removed and replaced with a presumption
of guilt. Sate v. Black, 815 SW.2d 166, 175 (Tenn. 1991). The defendant has the burden of
overcoming this presumption, and the State is entitled to the strongest legitimate view of the
evidence along with al reasonable inferences which may be drawn from that evidence. Id.; State
v. Tuggle, 639 S.W.2d 913, 914 (Tenn. 1982). Thejury is presumed to have resolved al conflicts
and drawn any reasonable inferencesin favor of the State. Satev. Sheffield, 676 S\W.2d 542, 547
(Tenn. 1984). Questions concerning the credibility of witnesses, the weight and value to be given
theevidence, and all factual issuesraised by theevidenceareresolved by thetrier of fact and not this
court. Satev. Bland, 958 SW.2d 651, 659 (Tenn. 1997). Theserulesare applicable to findings of
guilt predicated upon direct evidence, circumstantial evidence, or a combination of both direct and
circumstantial evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990).

Defendant was convicted of two counts of the sale of .5 gramsor more of cocainewithin one
thousand feet of a school. See Tenn. Code Ann. 88 39-17-417(a)(1), 39-17-432(b). Defendant’s
challengeto the sufficiency of the evidenceisdirected toward the identification evidence presented
at trial. Theidentity of the perpetrator isan essential element of any crime. See Sate v. Thompson,
519S.W.2d 789, 793 (Tenn. 1975). Asto the October 29, 2001, transaction, Defendant submitsthat
Detective Ramsey admitted that she had not met Defendant prior to the transactions, and she had
only seen aphotograph which was not with her on the day of the sale. Moreover, Detective Ramsey
acknowledged that she was parked about 125 feet from the location of the transaction and could not
positively identify Defendant until he reached the street corner. On October 31, 2001, Detective
Ramsey said that she was parked about ten to twenty feet further from the street corner than where
she parked on October 29, 2001. In addition, Defendant points out that Deputy McCann also
testified that he could not identify Defendant until he reached the street corner, and acknowledged
that portions of the videotape were blurry.

The reliability of an in-court identification depends on the totality of the circumstances,
“including the opportunity of the witnessto view the offender at the time of the crime, thewitness's
degree of attention, the accuracy of the prior description of the offender, the level of certainty of the
witness at the confrontation, and the length of time between the crime and the confrontation.” State
v. Beal, 614 SW.2d 77, 82 (Tenn. Crim. App. 1981) (citing Neil v. Biggers, 409 U.S. 188, 199, 93
S. Ct. 375, 382, 34 L. Ed. 2d 401 (1972); Manson v. Brathwaite, 432 U.S. 98, 114, 97 S. Ct. 2243,
2253, 53 L. Ed. 2d 140 (1977); Rippy v. Sate, 550 S.W.2d 636, 639-40 (Tenn. 1977)).
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The identification of the defendant as the person who committed the crime is a question of
fact for thejury. See Satev. Srickland, 885 S.W.2d 85, 87 (Tenn. Crim. App. 1993). Thecredible
testimony of oneidentification witnessis sufficient to support aconvictionif thewitnessviewed the
accused under such circumstances as would permit a positive identification to be made. Sate v.
Radley, 29 S\W.3d 532, 536 (Tenn. Crim. App. 1999) (citing Srickland, 885 S.\W.2d at 87-88).

By itsverdict, the jury obviously resolved any issues of identification in favor of the State’s
witnesses who identified Defendant as the perpetrator of the offenses. Moreover, while the
videotapeisblurry in spots, Defendant’ sfeatures are clearly visible before and after the transaction
on October 31, 2001. Agent Buckner testified that the substance sold on October 29, 2001, was
cocaine base and weighed 2.4 grams, and that the substance sold on October 31, 2001, was aso
cocaine base and weighed 2.2 grams. Mr. White testified that the location of the transaction was
approximately 480 feet from the New Horizon Alternative School. Based on the foregoing, we
concludethat arational trier of fact could have found Defendant guilty of the offenses of the sale of
.5 grams or more of cocaine within one thousand feet of a school on both October 29, 2001, and
October 31, 2001. Defendant is not entitled to relief on thisissue.

V. Sentencing | ssues

Defendant does not challenge his classification asaRangell, multiple offender. Heargues,
however, that the trial court failed to take into consideration certain mitigating factors which
Defendant contends were applicable and thus erred in determining the length of Defendant’s
sentences.

When adefendant challengesthelength, range, or manner of service of asentence, thisCourt
conducts a de novo review with a presumption that the determinations made by the trial court are
correct. Tenn. Code Ann. 8§ 40-35-401(d). This presumption is“conditioned upon the affirmative
showing in therecord that the trial court considered the sentencing principles and all relevant facts
and circumstances.” Satev. Ashby, 823 S.W.2d 166, 169 (Tenn. 1991). The presumption does not
apply to the legal conclusions reached by the trial court in sentencing a defendant or to the
determinations made by the trial court which are predicated upon uncontroverted facts. Sate v.
Dean, 76 SW.3d 352, 377 (Tenn. Crim. App. 2001) (citationsomitted). Becausetherecord reflects
that thetrial court considered the sentencing principlesand all relevant facts and circumstances, our
review is de novo with a presumption of correctness. Tenn. Code Ann. § 40-35-401(d).

The Sentencing Commission Comments provide that the burden is on the defendant to show
theimpropriety of thesentence. 1d. §40-35-401, Sentencing Commission Comments. In conducting
ade novo review of asentence, we must consider: (1) the evidence, if any, received at thetrial and
sentencing hearing; (2) the pre-sentence report; (3) the principles of sentencing and arguments of
counsel relative to sentencing alternatives; (4) the nature and characteristics of the offense; (5) any
mitigating or enhancing factors; (6) any statements made by the defendant in hisown behaf; and (7)
the defendant’ s potential for rehabilitation or treatment. Id. 88 40-35-102, -103, and -210; Sate v.
Smith, 735 S.W.2d 859, 863 (Tenn. Crim. App. 1987).
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AsaRangell, multiple offender, Defendant is subject to a sentence of between twenty-five
and forty years for his drug convictions which are Class A felonies. Tenn. Code Ann. 88 40-35-
112(a)(1). In calculating the sentence for aClass A felony conviction, the presumptive sentenceis
the midpoint of the range if there are no enhancement or mitigating factors. Id. 8 40-35-210(c). If
there are enhancement but no mitigating factors, thetria court may set the sentence at or abovethe
presumptive sentence for the Class A felony conviction, but still within the range. 1d. 8 40-35-
210(d). Should there be enhancement and mitigating factors for a Class A felony, the court must
start at the midpoint of the range, enhance the sentence within the range as appropriate for the
enhancement factors, and then reduce the sentence within the range as appropriate

The State introduced into evidence Defendant’ s presentence report and certified copies of
Defendant’s prior felony convictions at the sentencing hearing. Defendant was convicted of
conspiracy to distribute and to possess with intent to distributein excess of .5 grams of cocaine base
in the United States District Court for the Southern District of Ohio on February 23, 1994. Hewas
sentenced to one hundred and twenty months, sixty months of which was to be served in
confinement followed by five years supervised release. According to the presentence report,
Defendant’s probation was revoked on May 14, 1999, and he was ordered to serve one year in
confinement, then placed back on probation. Defendant’s probation was again revoked on
September 17, 2001. He was ordered to serve thirty days in confinement, and then released from
probation.

On November 16, 2000, Defendant pled guilty in Jefferson County, Ohio, to one count of
aggravated trafficking in crack cocaine exceeding one gram but |ess than five gramsin the vicinity
of a juvenile or a school. He was sentenced to three years, all of which was suspended and
Defendant placed on probation. On November 8, 2001, Defendant was found in violation of his
probation because he tested positive for cocaine. Defendant was ordered to complete a drug
treatment program and then placed back on probation. Defendant was on probation for this offense
when he committed the current offenses.

In addition to hisfelony convictions, Defendant pled guilty to unauthorized use of avehicle
inOhioin 2001, and hasseveral juvenileadjudicationsfor varioustraffic of fenses, theft, assault, and
disorderly conduct. Defendant admitted that he had “tried alcohol in the past,” but he denied ever
using any illegal drugs.

In determining the length of Defendant’s sentence, the trial court considered his prior
criminal history other than hisfel ony convictionsand accorded someweight tothisfactor. SeeTenn.
Code Ann. 8 40-35-114(2). Thetrial court also assigned some weight as a mitigating factor to the
fact that Defendant’ sconduct did not cause or threaten seriousbodily injury. Seeid. §40-35-113(1).
Because the enhancement factor and mitigating factor were assigned similar weights, thetrial court
sentenced Defendant to the presumptive minimum sentence, or thirty-two years and six months for
each conviction. Thetria court ordered the sentences to be served concurrently with each other.
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Defendant argues that the tria court erred in not mitigating his sentence because although
the transaction took place in a drug-free school zone, he did not sell drugs to school children.
Defendant al so submitted as mitigating factorsthe fact that the total amount of drugs sold, lessthan
five grams, was “relatively small,” and the fact that the confidentia informant, not Defendant,
initiated the transactions. Based on our review, we conclude that the trial court did not abuse its
discretion in declining to consider these factors in mitigation of Defendant’s sentence under
Tennessee Code Annotated section 40-35-113(13).

The purpose of the drug-free school zone is to provide “al students in this state an
environment in which they can learn without the distractions and dangers that are incident to the
occurrence of drug activity in or around school facilities.” Tenn. Code Ann. 8§ 39-17-432(a). The
fact that Defendant sold drugs to an adult rather than a minor in a drug-free school zone does not
create any less of an environment of distraction and danger. Although Defendant argues that the
total amount of drugs sold was “so relatively small as to warrant areduction” in his sentence, the
amount sold on each day was well above the statutory minimum for the charged offenses. Finaly,
the fact that the confidential informant rather than Defendant initiated the transaction is not entitled
to consideration as a mitigating factor. Defendant clearly responded voluntarily to Ms. Wilson's
request to purchase drugs and chose the location for the transaction. The sales occurred within a
forty-eight hour time span, and Defendant has a prior criminal record of selling drugs.

Based on theforegoing, including Defendant’ spreviousdifficultieswith abiding by theterms
of his probationary sentencesfor his prior drug offenses, we conclude that thetrial court did not err

in sentencing Defendant to the presumptive sentence of thirty-two years and six months for each
conviction.

CONCLUSION

After athorough review, we affirm the judgments of the trial court.

THOMAST. WOODALL, JUDGE
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